


 

 1

STATE OF NEW HAMPSHIRE 
BEFORE THE 

PUBLIC UTILITIES COMMISSION 
 

City of Nashua: Petition for Valuation Pursuant to RSA 38:9 
 

DW 04-048 
 

MOTION TO CONTINUE  
 

 NOW COMES the City of Nashua (“Nashua”) and respectfully requests that the 

Commission revise the procedural schedule in this proceeding and, in support of this 

request, states as follows:   

1. The procedural schedule was originally established in this proceeding as set forth 

in Order No. 24,457, and most recently revised by Secretarial Letter on January 

11, 2006.  The following dates remain under the procedural schedule: 

September 15, 2006  Capstone testimony joining pubic interest and valuation 

issues. 

September 29, 2006  Data Requests on capstone and reply testimony.  

October 20, 2006  Responses to Data Requests on capstone and reply 

testimony.  

November 14, 2006 Capstone rebuttal testimony by any party.  

November 20, 2006  Settlement discussions.  

December 15, 2006 Pre-Hearing briefs.  

December 2006  View. 

January 2007 Hearings. 

 

2. This proceeding involves numerous complex questions concerning the public 

interest and valuation determinations to be made by the Commission.1  The 

                                                 
1 See e.g. Order No. 24,447, Page 5 (“Given the potential complexity of public interest considerations 
involved…”); Order No. 24,457, Page 3 (“Staff and the Parties aver that the complexity of the subject 
matter in this proceeding necessitates extending the deadline and that this extension is not onerous.”);  
Order No. 24,485, Page 4 (“Complex cases such as these are highly time- and resource-intensive and often 
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volume of data request responses, testimony and other information greatly 

exceeds that contemplated at the time the procedural schedule was established.  

As a result, preparation of the capstone testimony (due September 15, 2006) and 

pre-hearing briefs (due December 15, 2006) is a significantly greater undertaking 

than anticipated.     

3. Several important discovery and procedural steps remain to be completed prior to 

the Capstone Testimony and Briefs to be submitted in this proceeding on 

September 15 and December 15, 2006.  In particular:  

• Depositions.  Because of available time and scheduling, several depositions and 

responses to record requests remain to be completed:  Nashua has requested 

several depositions which have not been completed or have been refused by 

Pennichuck.2  Nashua also made record requests for documents at depositions of 

Pennichuck witnesses, but has not yet received responses.3  In addition, 

Pennichuck conducted a deposition of Joseph Tomashosky on August 14, 2006, 

and intends to depose Philip Ashcroft on August 29, 2006.  Nashua anticipates 

that Pennichuck will submit additional record requests related to these depositions 

which will require responses and potentially objections thereto.  Additional time 

is necessary to resolve these outstanding depositions, record requests and related 

issues prior to the preparation and submission of capstone testimony for 

September 15, 2006.  

                                                                                                                                                 
yield burdensome discovery phases.”); Order No. 24,488, Page 7 (“This proceeding raises numerous 
complex issues that must be addressed to reach a sound result”).    
2 See Exhibit A, Correspondence concerning remaining depositions.     
3 See Exhibit B, Record Requests for Documents.  Nashua has taken depositions of three Pennichuck 
witnesses (Incropera, Guastella & Hartley) but record requests have not been completed due to the 
transcripts being unavailable, or unavailable until recently (Hartley).   
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• Commission Orders.  Pennichuck’s July 21, 2006 Motion to Compel responses 

to certain of its data requests, its August 1, 2006 Motion to Strike significant 

portions of Nashua’s May 22, 2006 Reply Testimony as well as its Motion for 

Reconsideration and/or Rehearing Regarding Order No. 24,654 are currently 

pending before the Commission.4   The Commission’s decisions on these motions, 

if granted, could fundamentally impact the Capstone Testimony and the Briefs to 

be submitted under the existing procedural schedule.   

4. In addition to the procedural steps remaining, the volume of information to be 

incorporated into Capstone Testimony and Briefs already produced in this 

proceeding vastly exceeds that anticipated at the time the procedural schedule was 

adopted.  As noted by the Commission in its August 7, 2006 Order No. 24,654, 

discovery in this proceeding has been “encyclopedic”.  Significant portions of this 

information needs to be incorporated into capstone testimony and briefs in order 

to assist the Commission in its evaluation of the issues, including:   

• Data Requests.  Nashua has received over 651 data requests in this proceeding 

from Pennichuck, Staff and other parties related to its Petition and testimony.   

Pennichuck has received a similar number related to its testimony and the 

valuation of its assets.    

• Testimony.  Since the commencement of this proceeding, substantial testimony 

has been submitted related to this proceeding by Nashua, Pennichuck, Staff and 

other parties.  This testimony includes the following:   

                                                 
4 In addition, as noted above and in Exhibit A, Nashua and Pennichuck disagree with respect to certain 
deposition requests.  If the parties are unable to reach an agreement concerning the depositions requested 
by Nashua, Nashua expects to renew its April 25, 2006 Request for Issuance of Subpoenas pursuant to 
Order No. 24,486.   
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November 22, 2004 Testimony by Nashua on Public Interest. 
 
 Direct Testimony of Brian S. McCarthy  
 Direct Testimony of George E. Sansoucy, P.E. 
 Direct Testimony of Philip Munck 
 Direct Testimony of Steven Adams 
 Direct Testimony of Steven Paul, Esq. 
 
January 12, 2006 Testimony by Nashua on valuation and public interest 

issues dependent upon valuation.  
 
 Direct Testimony of George E. Sansoucy, P.E. and Glenn 

C. Walker. 
 Direct Testimony of Philip G. Ashcroft, David W. Ford, 

P.E., Robert R. Burton, and Paul F. Noran, P.E.  
 Direct Testimony of Stephen R. Gates, P.E., Paul Doran, 

P.E., and Jack Henderson, P.E. 
 
January 12, 2006 Testimony by Pennichuck on valuation. 
 
 Direct Testimony of Robert F. Reilly 
 Direct Testimony of Richard Riethmiller 
 Direct Testimony of Harold Walker, III 
 Direct Testimony of John F. Guastella 
 
January 12, 2006 Testimony by Pennichuck on public interest. 
 
 Direct Testimony of Donald L. Correll 
 Direct Testimony of Douglas L. Patch 
 Direct Testimony of Bonalyn J. Hartley 
 Direct Testimony of Donald L. Ware 
 Direct Testimony of Eileen Pannetier 
 Direct Testimony of R. Kelly Myers 
 
January 12, 2006 Testimony by the Town on Milford 
 
 Direct Testimony of William F. Ruoff 
 Direct Testimony of Gary L. Daniels 
 
January 12, 2006 Testimony by Barbara Pressly. 
 
January 12, 2006 Testimony by the Town of Merrimack. 
 
 Testimony of Richard Hinch 
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February 27, 2006 Testimony by Pennichuck on technical, financial, and 
managerial capability relating to Nashua’s third party 
contractors and public interest thereof 

 
 Testimony of Donald L. Correll 
 Testimony of Donald L. Ware 
 Testimony of John Joyner 
 
April 13, 2006 Staff and OCA testimony on valuation, technical, 

financial, and managerial capability and public interest. 
 
 Testimony of Mark A. Naylor 
 Testimony of Randy S. Knepper 
 Testimony of Amanda O. Noonan 
 
May 22, 2006 Reply Testimony by Nashua 
 Reply testimony of Bernard Sweeter, David Rootovich and 

Brian McCarthy 
 Reply Testimony of George E. Sansoucy, PE and Glenn C. 

Walker 
 Reply Testimony of Philip G. Ashcroft, David W. Ford, PE 

and Paul F. Noran, PE  
 Reply Testimony of Katherine Hersh, Brian McCarthy, and 

John M. Henderson, P.E. 
 Reply Testimony of Allan Fuller, Ph.D. 
 Reply Testimony of Carol Anderson and Ruth Raswyck. 
 Reply Testimony of Stephen L. Paul, Esquire 
 Reply Testimony of Brendan Cooney 
 
May 22, 2006 Reply Testimony by Pennichuck 
 
 Reply Testimony by Donald L. Ware 
 Reply Testimony by Robert F. Reilly 
 Reply Testimony by John F. Guastella 
 Reply Testimony by Richard Reithmiller 
 
May 22, 2006 Reply Testimony by Barbara Pressly 
 
 Reply Testimony of Alan S. Manoian 
 
July 20, 2006 Nashua’s Reply testimony regarding Staff/OCA 

testimony. 
 
 Reply Testimony of Bernard Streeter, David Rootovich and 

George E. Sansoucy, P.E. 
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5. The procedural schedule has not provided Nashua with sufficient time to 

meaningfully incorporate this information into Capstone Testimony.  The volume 

of testimony and responses to data requests exchanged in this proceeding, many 

of which reference information made available in data rooms, is measurable in 

boxes, if not rooms of boxes.  Equally important, the scope of issues raised is 

broad and relates not only to the valuation and public interest of the system to be 

acquired and operated by Nashua, but also issues such as the roles of municipal 

and investor-owned utilities, Pennichuck’s and Nashua’s management of the 

watershed, the benefits and savings resulting from public-private partnerships and 

a number of important issues raised in this proceeding.   

6. In spite of Nashua’s diligence in this proceeding, a continuance is necessary.  To 

date, Nashua has worked within the procedural schedule, while simultaneously 

responding to procedural and other motions, conducting and defending 

depositions, negotiating contracts for the operation and oversight of the water 

system, and other matters related to this case.  Since March of this year alone, 

Pennichuck has filed two motions to compel,5 a motion to strike Nashua’s 

testimony,6 a motion relative to conducting additional depositions,7  as well as its 

motion for rehearing of the Commission order denying its motion to compel.  

During this same period, Nashua has filed two motions for protective orders and a 

request to for subpoenas to take depositions of Pennichuck’s public interest 

witnesses after Pennichuck’s refusal to make those witnesses available.   

                                                 
5 Motions filed on March 16, 2006 and July 21, 2006. 
6 August 1, 2006 
7 August 1, 2006 
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7. These and other obligations in this proceeding have had the practical effect of 

consuming time under the procedural schedule that Nashua would otherwise have 

used for the preparation of Capstone Testimony and Briefs.  While the procedural 

schedule has ensured that this proceeding addressed complex issues in a timely 

manner, the pace of discovery and testimony has left insufficient opportunity to 

prepare for Capstone Testimony, Briefs, and the Commission’s hearings 

scheduled for January 2007.   

8. Given the importance of the issues to be decided in this proceeding to the parties 

and customers of the water system to be acquired by Nashua, expediency is less 

important at this than addressing issues comprehensively and succinctly.  

Additional time will assist the parties and the Commission in focusing and 

narrowing the issues to be addressed at its hearings.   

9. Nashua attaches hereto8 a proposed revision to the procedural schedule in order to 

provide for the orderly disposition of the issues to be decided in this proceeding.  

This proposed schedule is being provided for discussion.  Nashua recognizes the 

need to accommodate the schedules of the Commission, Staff and numerous 

parties in this proceeding.  Accordingly, Nashua respectfully requests that the 

Commission grant this Motion to Continue and appoint a Hearings Examiner to 

make recommendations to resolve the schedule by agreement.   

                                                 
8 Exhibit C, attached.   
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McLane
McLane, Gra,
Raulerson &

Middleton
Professional Association

NINE HUNDRED ELM STREET. P. O. BOX 326 . MANCHESTER, NH 03105-0326

TELEPHONE (603) 625-6464 . FACSIMILE (603) 625-5650

OFFICES IN:
MANCHESTER

CONCORD
PORTSMOUTH

THOMAS 1. DONOVAN
(603) 628-1337
tdonovan mcIane.com

August 7 , 2006

Justin C. Richardson, Esq.
Upton & Hatfield, LLP
159 Middle St.
Portsmouth, NH 03801 VIA ELECTRONIC AND FIRST CLASS MAIL

Re: NashuaiPennichuck - Depositions

Dear Justin:

Thank you for your letter of August 3 and follow-up e-mail message of August 4
setting forth the status ofthe deposition scheduling for Messrs. Tomashosky and Ashcroft of
Veolia. Upon confirmation from you that we are now confirmed for August 15 and 29, I wil
withdraw our request for appointment of commissioners with the Commission.

Your letter also seeks deposition dates for five individuals associated with Pennichuck in
one way or another. Unfortnately, that request comes too late. At the discovery conference
with Donald Kreis at the Commission on May 15 , we made it very clear that our agreement to
produce or cooperate in production of specific witnesses was tied to a limited extension - to July

, 2006 -- ofthe prior July 6 , 2006 procedural schedule deadline for conducting depositions. I
was not happy that there would be any extension; Rob Upton was not happy that the extension
was so limited. But with the assistance of Mr. Kreis , Rob and I agreed to that date. That
agreement is noted in Mr. Kreis ' letter to Ms. Howland of May 15. A review of my letter and e-
mail correspondence thereafter shows that I have worked with you and Rob to make witnesses
available within that time period. See, for instance, my e-mails of May 24, June 6 , and 15.

As a result, I cannot agree to arange for the production of those witnesses for depositions
at this late date. Ifthere had been a specific deposition request from Nashua outstanding as of
July 28 that had not been able to arrange before that date, then of course I would need to
cooperate with you to get it scheduled. That is not the case, however.
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Justin C. Richardson, Esq.
August 7 , 2006
Page 2

With the exception ofthe two Veolia depositions (that I have repeatedly sought since
February), the deposition phase ofthe case has drawn to an end. It is time for us to prepare for
the hearing in Januar.

rY 

; ,

0. Donovan

TJD/t
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CITY OF NASHUA 
 

Petition for Valuation pursuant to RSA 38 
 

Docket No. DW04-048 
 

PROPOSED REVISIONS TO THE PROCEDURAL SCHEDULE 
 
 

Procedural Filing or Event 
Current  
Schedule 

Proposed 
Schedule 

Capstone testimony joining public interest and 
valuation issues. 

September 15, 
2005  December 1, 2006 

Data requests on capstone testimony and reply 
testimony. 

September 29, 
2005  December 22, 2006

Responses to data requests on capstone and reply 
testimony. October 20, 2006 January 19, 2007 

Capstone rebuttal testimony. November 14, 2006 February 23, 2007 

Settlement discussions. November 20, 2006 March 2,, 2007 

Pre-hearing briefs. December 15, 2006 April 20, 2007 

View. December 2006 April 2007 

Hearings (reserve a month, subject to further 
discussion at a later date). 

January 2007  
 May 15, 2007 
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